























Vou. XII] NEW YORK, APRIL, 1854. [Monruty Parr. 


CoMMENTARIES ON THE Law or MarriaGe AND Divorce, anv Evtr- 
DENCE IN MartrimontaL Suirs.—By Jort Prentiss Bisuop. 
Boston: Lirrte, Brown, and Company; London: Wiii1am 
MaxweE.u. 1852. 


The law has to deal with no subject of greater interest and magni- 
tude than that of marriage and divorce, for there is none which more 
intimately concerns the happiness of the individual, and the welfare of 
the State. Religion, Legislation, and Jurisprudence, all claim it as 

art of their province, and each asserts over it a separate control. 

arriage is claimed by the Church to be a divine institution, and there- 
fore subject to spiritual government. The legislator regards it as a part 
of the social order, and throws around it the limitations and protec- 
tions of Statutes. The lawyer treats it as a civil contract, but one of 
a high and peculiar nature. The subject, therefore, demands, at the 
hands of the lawyer, a treatment broad enough to cover all its various 
aspects, and unfettered by the formal rules and nice distinctions, to 
which in other branches of his science he is taught to adhere. 

Regarding the subject of marriage and divorce in this general light, 
we have read Mr. Bishop’s book with the greatest satisfaction. He evi- 
dently began, as every author ought, the work of composition, with a tho- 
roughly prepared mind, after having exhausted his subject by a full exami- 
nation of the right sources, on the right method. This is especially evinced 
by the manner in which he has arranged and distributed his matter. Be- 
ginning with a brief but instructive exposition of the Ecclesiastical law, 
he passes to our own jurisprudence upon the subject, pointing out the 
sources from which it is derived, and the foundations upon which it rests. 
The nature and definition of marriage is then given. A chapter is 
then devoted to distinction between void and voidable marriages,—a 
distinction important to be observed—and which he sets forth in a clear 
and accurate manner. This is followed by an entire book on the causes 
which render a marriage a nullity. He then treats very fully of the 
suit for divorce, both in respect to the cause of action and the method 
of proceeding. The consequences of a divorce are next considered, and 
under “ head the author has discussed with great fulness and per- 
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spicuity, the subject of alimony,—the division of the estate, and the 
custody of the children, and with svecial reference to the Statutes of the 
different States. The closing book of the volume is devoted to ‘* The 
Forum for Divorce,”? in which he has considered the difficult and com- 
plicated questions which arise out of the conflict of laws; and also the 
subject of legislative divorces. | We regard this distribution of the 
matter contained in the volume as one of its very great merits, because 
it is the order in which the subjects naturally succeed each other. This 
is what assists and satisfies the mind of the reader; and, although Mr. 
Bishop has said in his preface, that it is not, perhaps, the most philoso- 
phical method, it is in our view, the only thing which makes any 
method philosophical. 

There are several points in the treatment of the subject, in which 
Mr. Bishop’s merit is striking and original. These lie chiefly in those 
parts of the book, in which the elements of marriage and divorce are 
considered ; and where so little depends upon authority, and so little 
assistance is to be derived from adjudged cases, it becomes all the more 
important to obtain a full and distinct apprehension of elementary 
principles. His clear and accurate definition of marriage itself, 
deserves especial mention. Marriage, as our readers are aware, is 
ordinarily pronounced a civil contract, and yet there is an evident feel- 
ing on the part of text writers, that this definition does not embrace the 
whole truth, and it has always been seen by the courts that it would 
not do to treat the subject of marriage as a question of contract alone. 
Intimations of the true nature of relation, more or less distinct, have 
frequently been thrown out by eminent judges and authors, but we 
think the question is nowhere so clearly reduced and defined as in the 
present volume. Marriage, in the view of Mr. Bishop, is not a contract, 
but a status founded upon contract. In its inception it is a contract, 
but the contract once executed becomes functus officio: a relation is as- 
sumed by the parties—a sfatus is imposed upon them, and henceforth 
it becomes comparatively unimportant how the relation was assumed ; 
for the rights and obligations belonging to it are determined by the laws 
of the status itself, and not by the mode of its creation. So long as 
marriage rests in contract, it is governed like all other agreements, by 
the laws of contracts. It binds in the same way—its violation is treat- 
ed in the same manner—it is like other contracts in the hands and un- 
der the control of the parties who made it, who may vary its terms, or 
waive its benefits, at their pleasure. Thus it is with the agreement to 
marry. ‘This rests in contract, and incontract alone. It binds nobody 
but the parties ; it gives no rights to any one else. It may be annulled 
at their pleasure, and its violation by one party renders him or her 
liable in damages to the other. But the instant the status is assumed, 
either by virtue of the performance of this executory agreement, or by the 
contract of present marriage, there arises a totally new and different class 
of rights, obligations, rules, and remedies,—rights which are the same in 
all cases, irrespective of the feelings or wishes of the contracting par- 
ties—obligations which neither can escape, even with the consent of the 
other—and rules and remedies widely removed from the ordinary 
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methods of enforcing and vindicating the obligations of contracts. What 
we have said illustrates the distinction between the nature of a contract, 
and the marriage state. A case may be presented which will serve to 
show the importance of keeping this distinction in view. Fraud, it is 
said, in general, vitiates a contract and renders it void, ab initio. A 
false representation avoids the contract of sale, and no property passes 
from the seller to the buyer. The concealment of a material fact 
avoids the contract of insurance, and in case of loss the assured cannot 
recover, and so in other instances. Now, if marriage is a contract, the 
same consequence should follow, and a fraudulent representation, in a 
material point, respecting the circumstances or condition of one of the 
parties, should also make void what has been done, and restore the par- 
ties, or at least the wronged one, to his or her original condition. This 
would be the reasoning and the conclusion, were a marriage a contract ; 
and should a man induce a woman to marry him by means of false repre- 
sentations of his wealth, the latter would be at liberty to throw off 
the marital relation, and vindicate such an abuse of her confidence in an 
action for damages. We have in mind instances in which divorces have 
been improperly granted, in consequence of this fundamental error in 
defining the nature of the marriage condition. But when the premises 
of this reasoning are corrected by regarding marriage as a status, which ° 
arises, so to speak, out of the ashes of the contract which preceded it, 
a better guide is furnished for the decision of such a case; for then the 
State intervenes, and asserts its interest in everything which concerns 
the status of its citizens, declares that it is not concluded by the condi- 
tions of an agreement to which, in its inception, it was not a party, and 
that it cannot permit its order to be disturbed by a deception, which a 
proper caution might have prevented. Hence it is, as Mr. Bishop 
brings into prominent view, that to a suit which puts in question the 
marriage relation, the State, as represented by the court, is always to 
be regarded as a third party concluded by no delay or mistake, so that 
a divorce cannot be granted on confession, or by default, nor a substan- 
tial defence come too late. 

We do not, of course, mean that the distinction to which we are 
alluding has never been apprehended or acted on before, but that it is 
nowhere so clearly stated and so amply illustrated, as in the ages 
volume. It is here that Mr. Bishop has gone a step beyond the pre- 
vious text books and the courts, and has rendered a substantial service 
to legal science. tin 

Mr. Bishop has occasionally felt himself obliged to differ from the 
views of some eminent authorities; and his criticisms, in most instances, 
are recommended by their excellent sense, a becoming modesty, and a 
respectful deference to those from whom he ventures to dissent. 

There are other points in this volume which invite remark, but our 
limits forbid it. To the general tone of commendation in wh:ch the merits 
of the book have compelled us to speak, we find’ncthing whith réquires 
us to make any special exception. Mr. Bishoy’s styie”is, in« general, 
what it should be, simple and precise. In séveial instances, he has 
arrayed his language in some clumsy rhetorical ornaments, which, so far 
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as it goes, we regard as a blemish. His preface is stilty, and some- 
what Cae written. Here, however, he has like a good lawyer but 
followed the precedents, bearing in mind, perhaps, that honored precept, 
nthil simul et inventum et perfectum est, and when shall we be able 
to say perfectum est of prefaces and dedications to law books. His 
treatment of the subject of marriage and divorce is but little affected 
by these minor blemishes, and this, we feel well assured, will place his 
book at once, among the few first-rate treatises which form the indis- 
pensable furniture of the lawyer’s library. 











H. %. Mistrict Conrt. 
[Southern District of New York.] 


Before the Hon. CHARLES A. INGERSOLL. 


Tue Bark Magestic. 


BILL OF LADING-——-DELIVERY OF CARGO—-DUTY OF COMMON CARRIERS. 


Under a bill of lading from a foreign port to that of New York, the consignee being 
regarded as the owner of the freight, 

Held, that the carrier was not bound to unlade at a place selected by the consignee. 

That when the carrier selected the place it must be good, safe and proper. 

That unlading there, with notice to the consignee, would be equivalent to a personal de- 
livery. 

Where the earrier had selected a“spile dock” for unlading a consignment of iron, and, 
after landing a portion, was apprised that the dock could not, with safety, be burdened 
with more, and, notwithstanding a large quantity was superadded and the dock gave 


way, 
Held that the carrier was liable for all the iron lost. 
The principal facts are stated in the opinion of the Court. 


Benedict, Scovill & Benedict, for Libellants. 
Owen & Betts, for Respondents. 


IncersoLL, D. J.—The libel in this case is filed by Francis Vose, 
Charles L. Perkins, and John B. Kettell, against Thomas Allen, the 
owner of the British bark Majestic, for the recovery of the value of a 
ow of pig iron, shipped at Belfast, Ireland, by Ralston, Goodwin 

Co., on board the Majestic, to be carried to the port of New York, 
and there; at«said~ port, the dangers of the seas only excepted, to be 
delivered to.tke Mibellants or their assigns. About 50 tons of the iron of 
the 220 toris so shipped, was lost at the port of New York, while the 
Majesti¢’wAs discharging her cargo, by the breaking and sinking of a 
pile wharf or bridge, upon which the iron was placed when being landed 
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from the bark, and the claim of the libellants is, that it was so lost be- 
fore it was delivered to them by the carrier according to the terms of 
the bill of lading executed at the time the iron was shipped at Belfast. 

The bill of lading, which bears date the 26th day of April, 1852, and 
was signed by the master of the Majestic, at Belfast, acknowledges that 
Ralston, Goodwin & Co., had shipped in good order on board the Ma- 
jestic, then lying in the harbor of Belfast, 220 tons of pig iron, to be 
delivered in the like good order at the port of New York, the dangers of 
the seas only excepted, unto the libellants or to their assigns, he or 
they paying freight at the rate stated in the bill of lading. The bill of 
lading is in the ordinary form, with the addition of the following clause, 
inserted in the margin thereof, viz. : “Iron to be discharged by the con- 
signees in five days after vessel’s arrival at New York, or pay demur- 
rage of $25 a day after that time. The above clause means five work- 
ing days from the time the vessel is ready to discharge.”’ 

The libellants claim, that by virtue of this additional clause in the 
margin of the bill of lading, they have more rights in reference to the 
unlading of the iron than they otherwise would have had ; that by this 
additional clause they had five working days from the time the vessel 
was ready to discharge, to unload the iron themselves ; that they had a 
right, by the stipulation contained in this additional clause, at any time 
within such five working days, to designate and select the wharf at which 
the iron should be discharged ; that before the expiration of the five 
days the iron was lost; that the wharf at which the cargo of the Majestic 
was discharged was selected by the captain of the bark, without their con- 
currence ; that they requested the captain to discharge at another wharf, 
which, though it was occupied at the time, would have been vacant be- 
fore the expiration of such five working days; and that, therefore, no 
discharge of the iron at any wharf selected by the captain without their 
concurrence, within such five working days, although the captain may 
have given them notice of such discharge, would, in law, be deemed a 
delivery of the iron to them, according to the terms of the contract, as 
expressed in the bill of lading. 

The necessities of the case, as I view it, upon the evidence as exhibi- 
ted on the trial, do not require the expression of an opinion upon this 
claim as made by the libellants. The consideration of it, therefore, will 
be waived, and the case be considered as it would be, were not this addi- 
tional clause appended to the bill of lading ; and, in conformity with the 
claim of the respondent, that will be viewed as the contract of the par- 
ties, which is imported by a bill of lading in the ordinary form, governed 
by the same legal rules in its construction, as would govern the instru- 
ment upon which the libel is founded, were not the additional clause 
appended to it. 

n order to come t0 a correct result, it is necessaryg to ascertain 
what the facts in the case are: what the law is on the subject of the 
liabilities of common carriers of goods for hire; when they begin, how 
long they continue and when they cease, cr when the carrier discharges 
himself of the custody of the goods, in his character of common carrier, 
and then apply such law to such facts in the case. 
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Uhe Majestic having on the 26th of April, 1852, received at Belfast, 
the 220 tons of pig iron for the purposes named in the bill of lading, 
soon thereafter sailed for her port of destination. She arrived in the 
harbor of New York on Sunday, the 20th day of June of the same year. 
The vessel was consigned to Edmiston & Brothers, the agents of the 
ship. The iron was consigned to the libellants. On Monday, the 21st 
of June, the captain of the Majestic reported himself to the libellants, 
and inquired of them where he was to discharge. The libellants sent 
their clerk to find a vacant berth. No berth vacant on the North River 
could be found below Pier No. 89. ‘The libellants requested that she 
might discharge somewhere between Washington Market and the Bat- 
tery, and named Piers No. 8 and No. 9; but neither of these piers were 
then vacant. The captain, on Tuesday, the 22d of June, hauled the 
vessel into Pier No. 39, which was not between Washington Market and 
the Battery. On the 22d of June, Edmiston & Brothers wrote to the 
libellants informing them that the Majestic was berthed at Pier No. 39, 
North River, and was prepared to discharge cargo, and requested them 
to furnish them (Edmiston & Brothers) with a permit for the iron, that 
the vessel might commence landing it as early as possible. The Custom 
House permit was furnished by the libellants, and sent to Edmiston & 
Brothers, on Wednesday, the 23d of June, and on Thursday, the 24th, 
the captain began to discharge the cargo. Pier No. 39 was about 800 
feet long. The outer end of it, for about 40 feet, was solid. The re- 
mainder was what is called a bridge pier—built on piles. The vessel 
continued to discharge the iron on the pile part of the pier until about 
11 o’clock, A. M., of Friday, at which time the First Lieutenant of 
Police of the Fifth Ward, in which ward Pier No. 39 was, observing a 
greater quantity of iron on the pier than he thought was safe, spoke to 
the assistant dock master, and told him to go on board and order them 
to stop discharging. The assistant dock master immediately went on 
board, and ordered those on board not to land any more iron on the pier. 
They for a time ceased. On the afternoon of the same day the dock 
master noticed that they were again discharging, and being of opinion 
that the pier, with the quantity of iron then on it, was not safe, ordered 
those on board to knock off, and to cease discharging. Upon this order 
being given, those on board again stopped. On the morning of Satur- 
day, the 26th, they again went to discharging the iron, and continued 
till about 11 o’clock, when, from the weight of the iron on the pier, the 
pier broke down, and the iron upon it was precipitated into the water, 
and about fifty tons of it was totally lost. At the time the pier broke 
down, there was about one hundred and fifty tons of the iron upon it, 
and placed in such a manner that it caused the breaking of the pier. 
On Friday, the 25th day of June, in the forenoon, a written notice was 
sent to the office of the libellants by Edmiston & Brothers, notifying 
them that the pier upon which a portion of the iron had been then dis- 
charged, was supposed to be in danger, and requested them to remove it. 
After this notice, although none of the iron was removed from the pier, 
an additional quantity was discharged from the vessel and placed on the 
pier, until one hundred and fifty tons had there been placed, when the 
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pier fell. At the time the order was given, on Friday, to stop discharg- 
ing, there was seventy or eighty tons of iron on the pier. Pier No. 39 
was a well-built pier, but the quantity of iron placed upon it, and the 
manner in which it was placed upon it, it being accumulated too much in 
one spot, caused the disaster by which a portion of the iron was lost. 

There is some contradictory evidence in regard to a portion of the 
facts, as above set forth, but the preponderance of testimony is such that 
there can be no reasonable doubt as to any of them. 

These facts being found, the next question is, what is the law on the 
subject of the liabilities and the responsibilities of common carriers of 
goods for hire in a case of this kind; when they begin; how long they 
continue, and when they cease ; or when the carrier discharges himself 
of the custody of the goods in his character of common carrier? These 
liabilities and responsibilities commence when the goods are placed on 
board the carrying vessel ; they continue during the voyage, and until 
the goods are safely delivered to the consignee at the port of discharge, 
or are placed in such a situation at such port of discharge, as either by 
law or general usage is equivalent to such delivery to the consignee, and 
until they are either delivered to the consignee, or placed in such a 
situation at the port of discharge as is either by law, or general usage, 
equivalent to such personal delivery, the carrier is not discharged 
of the custody and safety of the goods, but is responsible for 
the same. It is claimed by the libellants that the iron, though safely 
carried to the port of discharge, was not at such port either safely de- 
livered to them, or safely placed in such a situation as is, either by law 
or general usage, equivalent to such personal delivery. 

The law and general usage in this country in regard to foreign voy- 
ages, or goods brought from a foreign country, seems now to be well 
settled and appears to be this: That under a bill of lading in the or- 
dinary form, the carrier is not bound to make a personal delivery of the 
goods to the consignee, but it will be sufficient if he lands them in a 
proper manner at the usual wharf or proper place of landing, and gives 
due and reasonable notice thereof to the consignee. Such landing, with 
such notice, is equivalent to a personal delivery to the consignee. (An- 
gell and Ames on Carriers, sec. 810.) 

Such landing place, in order to make it equivalent to a personal de- 
livery, must be a proper place for landing, and the landing must be 
made ina proper manner. No unsafe landing place can be a proper 
landing place, and no unsafe mode or way of landing can be considered 
as a proper mode or way of landing the goods. 

It has been sometimes claimed, when the question of the liability of 
common carriers has been presented before Courts, that where the con- 
signee is not the owner of the goods, but is a third person, the rule is a 
little different, and that in such a case, the carrier, when there is no 
personal delivery, in order to make his responsibility cease, must not 
only land the goods in a proper place, and give due and reasonable no- 
tice thereof to the consignee, but that he must also, after the goods are 
unladen, secure them by housing or otherwise, if no consignee appears, 
or if he neglects or refuses to accept the goods. The District Judge of 
the Southern district of New York, when the case of the Grafton was 
before him, as appears by the report of the ease in 1M” | SFard, Civanit 
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Court Reports, p. 175, decided, ‘* That in a well settled course of trade 
such as existed in New York, in relation to coasting vessels, the delivery 
of a cargo on the dock, with notice to its owners of the time and place 
of unlading them, placed the cargo at their risk, and discharged the 
vessel from liability. But that in case the cargo was addressed to a 
mere consignee, the vessel would be under the further obligation to se- 
cure the property after it was unladen, if no consignee appeared, or if he 
refused to accept the goods.” 

There are many good and substantial reasons why the carrier should 
be required to do more where there is no personal delivery in the case, 
when the consignee is a third person, than should be required of him 
when the consignee is the owner of the goods. But waiving the con- 
sideration of the question whether a different rule exists in the one case 
from what exists in the other, I will consider this case as if the consignee 
were the owner of the goods. 

The carrier may not be bound under a bill of lading in the ordinary 
form to unlade his cargo at the place selected by the consignee. If, 
however, the carrier selects the place to land the goods, he must select a 
good and safe and proper place for landing them. What would be a 
good and safe and proper place for landing one kind or quality or 
quantity of goods, would not be a good and safe and proper place for 
landing anotlrer kind or quality or quantity of goods. Has then the 
carrier, in this case, done that which is equivalent to a personal delivery 
of the iron to the consignee? If he has safely unladen it in a safe and 
proper place and in a safe and proper manner, and given due and rea- 
sonable notice to the consignee, then he has. If he has not, then he is 
liable for the damage which has been sustained by the loss of the iron, 
occasioned by the breaking of the pier upon which it was, by the car- 
rier, placed. 

On Friday, the 25th of June, at about 11 o’clock, A. M., about sev- 
enty or eighty tons of iron had been discharged and placed on the pier. 
The assistant dock-master, seeing that quantity on the pier and the 
manner in which it was placed, and that those on board were in the act 
of discharging more, and apprehending danger, notified the captain of 
the Majestic not to discharge any more on the pier. For a time those 
on board the vessel stopped discharging. In the afternoon of the same 
day, however, they recommenced, when the dock-master apprehending 
danger, ordered them to stop. On the morning of Saturday, the 26th 
of June, they continued to discharge the iron on the pier, up to about 11 
o’clock, when about 150 tons of it having been placed on the pier, the 
pier from the weight of iron upon it, broke down, and the iron was pre- 
cipitated into the water, and a good portion of it, about fifty tons, was 
lost. The captain, in his deposition, says that on Saturday they con- 
tinued to discharge until the pier fell. The captain was warned of the 
danger, but persisted in overloading the pier, by which the pier broke. 
The pier was safe and proper for a certain quantity of iron, but not safe 
and proper for 150 tons placed on it in the manner that this iron was 
placed. For the quantity placed on the pier, in the manner in which it 
was placed, it was not safe, and therefore not a proper place. Of this 
the captain was notified before the danger had been encountered. The 
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carrier, therefore, has not safely landed the iron in a proper and safe 
place, and in a proper and safe manner for the quantity that was dis- 
charged. He has not, therefore, done that which is equivalent to a per- 
sonal delivery of the iron to the consignee ; for, to do that it is neces- 
sary that he should have landed it in a proper place—a place proper for 
the amount that was landed. By his not complying with the stipulation 
contained in the bill of lading, to safely discharge the iron in a proper 
place, the loss has happened, and he must be answerable for the damage 
which has been occasioned. 

It is contended, however, by the respondent, that the claim for this 
damage is not such a claim as can be enforced in a Court of Admirality ; 
that the cause of action, if any exists, had its origin on the land; that 
the damage occurred by an act done on the land and not on the water. 
The claim which the libellants make is for damages for the violation by 
the respondent of a maritime contract, entered into by him, to safely 
carry the iron from Belfast to New York, and there safely deliver it to 
libellants. And the ground of complaint is that it was not safely deliv- 
ered. After the decision in the case of the Grafton, above referred to, 
it is not necessary to dwell on this point. That case was a libel in rem, 
filed in the district court, and upon a bill of lading for the carrying of 
a quantity of hemp from New Orleans to New York, and there safely de- 
livering it to the libellants. After the hemp was discharged on the 
wharf, and not before, a portion of it was damaged by the rain and for 
that damage a recovery was had. 

The decree of the court, therefore, is, that the libellants do recover 
the amount of the damage occasioned to the iron by the breaking of the 
pier, and that it be referred to a commissioner to ascertain and report 
what that damage is. 


—— oo 








N. D. Supreme Court. 
[General Term, Seventh District.] 
Before WELLES, STRONG and SELDEN, Justices. 


Dante S, Crawrorp, Respt., agst. Joan W. Locxwoop, Applt. 


What is the nature of that which is called in law a waiver ? , : 
A waiver is not a contract, nor is it analogous to a contract. It requires no consideration 
to support it. 
It bears astrong soeiony toa gift. Like a gift it ray oy, be rate in presenti. An exe- 
cutory waiver is void, and may be retracted at any time before it takes effect. = = 
A waiver also bears some analogy to arelease. Both, when effectual, operate to extinguish 
a right; and both are void unless the right released or waived is in esse at the time. 
A ae | possibility, or right depending upon a contingency, can neither be released or 
waive 

An agreement to waive a future right, if founded upon a sufficient consideration, is valid 
as a contract only, and has no effect upon the right itself. 
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It cannot operate by way of estoppel so as to prevent the party from asserting the right. 

An estoppel in pais is a rule of evidence, and not a mode of enforcing contracts. 

The following clause, therefore, added to a promissory note, to wit, “hereby waiving the 
benefit of all and every exemption of property from sale on execution under the laws of 
this State,” has no effect as a waiver, because the right upon which it was to operate 
was not in esse at the time ; nor does it estop the party from claiming the benefit of the 
exemption as against an execution issued upon a judgment obtained upon the note to 
which the clause was appended. 


This action was originally brought in a Justices’ Court to recover the 
value of certain personal property levied upon and sold by the defend- 
ant, who was a constable, by virtue of an execution against the 
plaintiff. ° 

The defence was, that the execution was issued upon a judgment in 
favor of W. W. Bramhall against the plaintiff, upon a note, of which the 
following is a copy: 


“ $33 67. Hammonpsport, May 10, 1851. 

** For value received, I promise to pay W. W. Bramhall, or bearer, 
sixty days from date, the sum of thirty-three dollars and sixty-seven 
cents, hereby waiving the benefit of all and every exemption of property 
‘from sale on execution under the laws of this State. 

“(Signed,) D. L. Crawrorp.” 


It was admitted that the property taken was exempted by the Statute, 
and the only question was, whether the waiver in the note was effectual 
to subject the property to the execution. 

The Justice rendered judgment for the plaintiff for fifty dollars dam 
ages, besides costs; which, on appeal to the Steuben County Court, was 
affirmed. The defendant appealed to this Court. 


Seven, J.—Although our statute exempting certain articles of prime 
necessity belonging to householders from levy and sale upon execution, 
was intended for the benefit of the entire family, and not of its head 
alone, I, nevertheless, entertain no doubt that the master of the family 
may waive the exemption. This power results from the ownership of 
the property. He has the right to sell and dispose of it at pleasure ; 
and may of course devote it or its avails to the payment of his debts; 
and may select his own mode of accomplishing this object. 

If he chooses to turn the property out upon the execution, this is no 
doubt, a waiver of the exemption. Kimball v. Mungor, 2 Hill, 364; 
Woodward vy. Murray, 18 John., 400; Hulbert v. Fuller, 3 Code Rep., 
55. But the question here is, whether what was done in this case 
amounted to a waiver. To determine this, it is indispensable for us to 
know what is essential to a waiver. 

The first remark I have to make then is, that a waiver is not, and 
bears no analogy to, a contract. The distinguishing feature of a con- 
tract is its mutuality ; its guid pro quo, or consideration. But no con- 
sideration is necessary to support a waiver. It is in this respect like a 
gift, to which indeed it bears in many respects a close analogy. 

Gifts can only be made to take effect in presenti. Blackstone says : 
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‘** A true and proper gift or grant is always accompanied with delivery 
of possession, and takes effect immediately.”” 2 Black. Com.,441. Of 
course a gift must be of something in esse at the time. There are three 
things essential to every gift, to wit: A donor, a donee, and a thing to 
be ~— Dyer. The thing therefore, must exist at the time or there 
is no giit. 

This results, first, from the import of the term itself. To give, im- 
plies ex vi termini, a present transfer of the thing. But it also flows 
as a consequence from that principle of the common law, which prevents 
any contract from being obligatory, unless founded upon a sufficient 
consideration. So long as the gift is executory, it rests in agreement 
merely, and the want of consideration is fatal to it. It may be retracted 
at any time. Nothing short of the execution of the intent to give, can 
make a valid gift. 2 Black. Com. Supra, Pearson vy. Pearson, T 
John., 26. 

An agreement to give, founded upon a sufficient consideration, would 
no doubt be valid as a contract, but it would transfer no title. 

The parallel in this respect between a waiver and a gift seems to me 
to be close, if not perfect ; to waive no less than to give imports a present 
act. IfI say, ‘*I waive” some right which I may have next week; this 
can mean nothing more than that when the time arrives I will not insist 
upon the right. It cannot extinguish a right not in existence ; it is exe- 
cutory in its nature, and may, therefore, if without consideration, be re- 
tracted at any time, and even if founded upon a good consideration, it is 
still executory and can take effect as a contract only. 

It is no answer to say, that the right existed in this case at the time 
of giving the note, and that nothing was wanting but the occasion for its 
exercise ; nothing but the Jaw existed at that time; there could be no 
right to have property exempted from execution until there was an exe- 
cution. The property itself, to which the right attaches, may not have 
had an existence when the note was given. 

It is clear, therefore, that this was not an executed waiver ; in other 
words it was no waiver at all, but at most a mere agreement to waive. 

There is another analogy which tends with equal force to the same 
conclusion. 

By the common law, a release can operate only upon a vested and not 
upon a contingent right; a release of a mere possibility is void. For in- 
stance, an heir-at-law cannot release to his father’s disseisor, because his 
heirship, and consequently the right released is contingent. Co. Litt., 
265, a. 10, Coke 51. 

So if a conusee of a statute release to the conusor all his right to the 
land, he may, nevertheless, sue out execution because he has only a pos- 
- but no vested right to the land. Co. Litt., supra; Cro. Elia. 

So if the next presentation to a church be granted to A and B and while 
the incumbent is living, A releases all his right to B, this release is 
void, it being of a. right not yet in esse. Cro. Eliz. 178; 1 Leon, 
167; Dyer 244; 10 Coke 48. 

Now a release and a waiver are alike in this: when valid, each ope- 
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rates to extinguish a right. How can a waiver operate upon that which 
has no present existence more effectually than a release? I can see no 
reason for a distinction, I am forced, therefore, to conclude that a right 
not yet in esse but which depends upon a contingency, cannot be waived. 

The defendant seeks to apply the principle of estoppel in pais to the 
case, and claims that the plaintiff should be precluded from setting up 
and seeking to enforce a right which he had agreed, upon sufficient con- 
sideration, to relinquish ; and it is in this mode alone, that is, as an es- 
toppel that the clause in the note can be made available, if at all. 

But estoppel in pais is a rule of evidence and not a mode of enforcing 
contracts. It does not appear that the principle has ever been resorted 
to to compel a person to perform his engagements where the facts in- 
volved were known to both parties. 

Its use is, to preclude a party from maintaining by evidence what 
he has before denied, or disproving what he has before admitted, when 
the other party has acted upon the faith of the admission or denial in 
2 a manner that he will sustain injury unless the same is held con- 
clusive. 

It will be seen, therefore, that it is essential to every estoppel in pais 
that it relate to some matter of fact which has been previously either ad- 
mitted or denied by the party claimed to be estopped; an admission by 
a party as to the law or as to the legal effect of his contract is never re- 
garded. Polk’s Lessee v. Robertson, 1 Term. R. 463. Boston Hat Ma- 
nufactory v. Messinger, 2 Pick., 223. 

It is also necessary that the fact should be one of which the party 
claiming the benefit of the estoppel should have been ignorant. The 
basis of an estoppel in pais is fraud. It is not, it is true, essential that 
there should have been an intention to deceive; but there must have 
been a confidence reposed which would be betrayed to the injury of one 
party if the other is permitted to retract his admission or denial. 

If we test this case by these well-settled rules we shall see that it 
lacks the principal elements of an estoppel in pais, it relates not to a 
matter of fact, butto a matter of contract. There was no fact involved in the 
transaction of which the defendant was ignorant, and he must be pre- 
sumed to have known the law and the legal effect of the contract. 

He could not, therefore, have been deceived in anything, except the ex- 
pectation that the plaintiff would perform his agreement. This is not 
the kind of deception which is essential to an estoppel in pais. 

I have thus far considered the case as though the clause in the note 
“hereby waiving, &c.,”? would:amount to anagreement to waive the ex- 
emption whenever an execution should be issued upon a judgment re- 
covered upon the note. It may, however, be doubted whether such would 
be its effect. The terms import a present waiver and they must undergo 
a material change by construction before they can be converted into an 
agreement to take effect in future. It is unnecessary, however, under 
the views already expressed, to decide this point. 

The judgment of the County Court must be affirmed. 











a aaa eR 





THE NEW YORK LEGAL OBSERVER. 109 
Common Pleas.—Sullivan agt. Decker and Brown. 








Court of Common Pleas. 


[City and County of New York.] 
GeneraL Term, 1858. 


Before INGRAHAM, DALY and WOODRUFF, Judges. 


Sutuivan, Respondent, against Decker and Brown, Appellants. 


MECHANICS’ LIEN LAW—PARTIES. 


In proceedings to foreclose a lien under the “ Act for the better security of mechanics, &c.,” 


passed July 11th, 1851, the Court has power to add parties, if their presence is neces- 
sary, to enable the Court to do complete justice. 


A prior lien-holder is not a necessary party, unless the plaintiff seeks to impeach or set 
aside his lien, or claims a higher aie. 


Where the plaintiff is a sub-contractor, or laborer, or vendor of the contractors, and claims 
for money which he alleges to be due to him from the contractors, the latter are proper 


rties to the foreclosure, and will be ordered by the Court to be brought in, on the de- 
endant’s application, upon proper notice. 


The application may be made on the ‘pena of the parties in Court, pursuant to the 
notice to appear, and on due notice of an intention to apply for the order, without wait- 
ing until the issue is joined between the owner and the claimant. 


The contractors may be made parties by an order of the Court, and the service thereof, 
with a summons to answer simul cum, &c., and a copy of the complaint. 

Quere.—Whether the law would not be unconstitutional and void, if its administration had 
not been committed to the Court, with power to call in the contractors as parties,—as 


a law, by which the contractors’ property is taken from them, without notice and with- 
out “due process of law.” 


The facts appear in the opinion of Judge Woodruff. 
Albert Mathews, for Appellants. 
Niles and Bagley, for Respondents. 


Wooprurr, J.—This is a proceeding under the “* Act for the better 
security of mechanics and others in the city of New York,” passed July 
11th, 1851, instituted by the plaintiff as sub-contractor, (furnishing ma- 
terials, &c.,) against the defendants as owners of a building in the said 
city, for the erection of which building Thomas Pullis and William A. 
Payne are the contractors with the defendants. 

The plaintiff having filed the notice necessary to secure a lien upon 
the interest of the owners in the building, served the further notice upon 
the owners, requiring them to appear in this Court, and a bill of the par- 
ticulars of his claim, and the owners thereupon served a bill of the par- 
ticulars of their set-off, consisting of payments made to the contractors, 
and for their use, and items which they claim to recoup for damages for 
delay, inferiority of work, &c., and specify also several claims filed by 
other parties, to create liens under the statute, one of which, in favor of 
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Richard Bulwinkle, is prior in date to the lien of the plaintiff. And 
thereupon, before joining issue, the defendants move that the contractors, 
(Pullis & Payne,) who are primarily liable for the payment of whatever 
sum is due to the plaintiff, be made parties to the suit, and also that 
Bulwinkle, whose lien is prior in time to that of the plaintiff, be also 
made a party. This motion was denied at Special Term, and the parties 
were directed to join issue without any other parties. From the denial 
of the motion the defendants appeal to the General Term. The consi- 
deration of the appeal involves several inquiries. : 

1. Have the Court the power to add other parties, if their presence 
seems necessary ? 

2. Are prior lien-holders necessary parties ? 

3. Are the contractors necessary parties in a case like the present, 
where the claim is made by a sub-contractor or person furnishing work 
and materials to the contractors, and who alleges that such contractors 
are indebted to him therefor ? 

4. In what mode, and at what stage of the proceeding, may the objec- 
tion be raised, and the order to bring in other parties, made? 

5. And if at all, then how shall the parties be brought in? 

First—Have the Court the power to add other parties, if their pre- 
sence seems necessary ? 

The statute does not, in explicit terms, treat of the exercise of any 
such power. Nor, on the other hand, is there anything in its provisions 
which forbids its exercise if the ends of justice require it. But the na- 
ture of the proceeding which the statute contemplates, and the very ge- 
neral manner ia which the administration of the statute is committed to 
the Court, leave upon my mind no doubt that the power is ample for this 
purpose. 

The proceeding is for the *‘ enforcement of a lien,” and to “‘ bring it 
to aclose.”” This lien is limited on the one hand by the “ extent of the 
owner’s interest in the building,” and on the other, by the amount 
due to the claimant, and is further limited, as we have repeatedly held, 
by the amount due from the owner to the contractor upon his contract. 
Where the contractor himself files his claim and obtains a lien, there 
can be no question regarding proper parties, for there the amount due 
to him, and the amount due from the owner, are identical. But where 
the creditor of the contractor seeks to enforce a lien, the amount due 
from the contractor to such creditor is not necessarily the measure 
of the lien to be enforced, for so much may not be due from the owner. 
Nor is the amount due from the owner to the contractor, such measure, 
for so much may not be due to the claimant. Conflicting questions at 
once arise affecting the owner, the contractors and the claimant, directly, 
and which, ea necessitate, must control the judgment which the Court 
shall give. 

Obviously, then, there are cases in which there can be no occasion to 
add parties, because tlie only persons to be affected are the claimant and 
the owner, both before the Court. And there may be cases in which no 
judgment can be given without involving interests of the claimant, the 
contractor, and the owner, in particulars in which each may conflict with 
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the other. The claimant may aver that his whole claim is due and that 
the owner owes the contractor an amount sufficient to pay him. The 
owner may say, that however much is due to the claimant, little or no- 
is due by himself to the contractor. While the contractor might aver 
that a large sum is due to him from the owner, but the claimant is en- 
titled to nothing. 

In this state of the possible questions, which the proceeding to enforce 
the lien may give rise to, and which may involve other questions of the 
like conflicting nature, the statute provides, that on the appearance of 
the parties, the issues shall be joined and shall be governed, tried, and 
judgment thereon enforced in all respects, in the same manner as upon 
issues joined and judgments rendered in other civil actions for the re- 
covery of moneys in said Court. 


To my mind this provision clearly subjects the proceeding, upon the 
appearance of the parties, to the control of the Court to as full an extent 
as the Court have such control over other actions of a like nature, and 
makes the general power of the Court to add parties, and especially the 
provisions of the 122d section of the code of procedure, distinctly appli- 
cable. That section provides that when a controversy cannot be deter- 
mined between the parties before the Court without prejudice to the 
rights of others, the Court must cause them to be brought in. 

Whether the contractor can be in any manner bound by the proceed- 
ings, if not made a party? Whether the law itself is not unconstitu- 
tional so far as it seeks to affect the rights of the contractor, if there be 
no power to make him a party, with an opportunity to come in and con- 
test the plaintiffs claim to his money in the owner’s hands? And whe- 
ther it is not the duty of the Court to give to the statute a construction 
which, while it secures al! the beneficial purposes had in view by the Le- 
gislature, does at the same time complete justice to all who may be 
affected by its provisions? are questions which bear on the enquiry what 

ower the Courts may exercise in adding parties; and these questions 
will be more fully considered in the further discussion of the points raised 
on the appeal; and they lead my mind, in connection with what is above 
suggested, to the fullest conviction that the Court may cause any parties 
to be brought in whose presence seems necessary. 

Second. The defendant in this case moved that Richard Bulwinkle, a 
lien holder, whose lien was prior in time to that of the plaintiff, (it being 
first filed,) be made a party; and this branch of the motion raises the 
second question, viz.: Whether prior lien holders are necessary parties ? 
That question was recently considered by me at Special term, in the case 
of Kaylor, et al. vs. O’Connor, (April 14, 1853,) though not the precise 
question then before the Court. The views, however, which governed 
the decision in that case seemed to me to be conclusive on the question. 
The plaintiff is not bound to contest the validity of such prior lien. If 
he wishes to do so, he must make such prior lien-holder a party, and set 
up the grounds of his impeachment. If he does not, he is to be taken 
to admit the validity and amount of the prior lien, and his own claim 
will be taken to be subordinate to the other; and in the enquiry whe- 
,her anything and how much is due from the owner, such prior lien must 
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be taken into view, as a sum to be first paid out of the fund in his hands. 
The reasoning more fully exhibited in the case above referred to, at 
Special Term, may be taken as my opinion on this branch of the appeal ; 
and I think, therefore, that the motion below, so far as relates to the 
prior lien-holder (Bulwinkle), was rightly denied. 

The third presents the main question raised by the appeal. Indeed, 
if it be held that the contractors are not necessary parties to the pro- 
ceeding in any case, except when they are themselves plaintiffs prose- 
cuting their own lien, the other questions are of no moment. I have, no 
doubt, heretofore intimated that where the claim is filed by a sub-con- 
tractor, laborer, or other employee of the contractors, the latter being 
primarily liable, have a clear, legal, as well as equitable interest in the 
question, whether the plaintiff shall take their money from the owner’s 
hands, and if so, how much ? 

By whatever name this proceeding be called, it proceeds in such case 
entirely upon the idea that the owner holds in his hands money which 
belongs to the contractors; and it seeks to take that money from the 
owner and give it to the plaintiff upon his claim that it is due to him 
from the contractors. The money is the contractors’ property in the 
owner’s hands—their title to it exists independently of the statute in 
question ;—it is theirs by the terms of their contract with the owner. 
Their right to be made parties to any proceeding which deprives them of 
that money rests upon a very different footing from the title of those who 
claim, by virtue of the statute, to have liens either prior or subsequent to 
the plaintiff. The latter have no rights, except such lien as the statute 
gives them, and if by the proper construction of the statute, lien-holders 
take priority in order of the time of filing their claims, and the claims 
first filed exhaust the fund before the last filed are reached, no right ex- 
isting independently of the statute is lost—each lien-holder obtains all 
that the Legislature intended to give him, and he loses no claim or ad- 
vantage which he would have, if the statute had not passed. There is, 
therefore, no occasion to make them parties, unless for the purpose of 
directly impeaching their validity or establishing a higher equity. (See 
= subject more fully discussed in Kaylor vs. O’ Connor, above referred 
to. 

But in respect to the contractors, the case is widely different. The 
fund sought to be subjected to the plaintiff’s claim is their property. It 
is theirs by contract,—it is theirs without the Statute, and independent- 
ly of it. Can it lawfully be taken from them, i. e., may it be taken 
from the hands of the owner of the building and appropriated to any one 
who claims a lien, without any notice to the contractors, and without any 
opportunity to them to dispute the lien or the claimant’s right? Courts 
ict I think, be diligent to find if possible some other construction 
more consonant with the obvious principles of justice, before deciding 
that the Statute has this effect; and I fear that if such diligence fails, 
and contractors may by force of the Statute be deprived of the moneys 
due them, without notice and without an opportunity to be heard, the 
Statute must in this respect be declared void, as against common right 
and constitutional guaranties. 
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To the satisfactory settlement of the question then, whether the con- 
tractors are necessary parties; it seems to me important to consider, 
Jirst, what is the effect of this proceeding upon the rights of the contrac- 
tors, a8 between them and the owner ? and next, whether in order to 
secure that result, they should be made parties to the proceeding? 

For, plainly, if the contractors are not affected by the proceeding,— 
if they will have the same right to claim the payment of the contract 
price to themselves, notwithstanding a payment by the owner to the lien 
holders in obedience to the judgment,—or the right to require the pay- 
ment from the owner, of the full contract price, unless the owner shall 
be able to show that the judgments recovered against him, under this 
Statute, are for sums actually due to the lien holders from the contrac- 
tors,—then it may be unnecessary for the protection of the contractors 
that they should be made parties, since they are not in any manner pre- 
judiced by the judgment. 

It is, however, equally apparent, that if the contractors are not thus 
affected by the judgment, i. ¢., if the payment by the owner to the lien 
holders is no protection to him against the claims of the contractors, or 
only a protection when the owner can show affirmatively that the lien 
holders’ claim against the contractors was well founded, and that the 
contractors had no valid defence thereto, then the interests and the just 
protection of the owner imperatively demand that, if possible, the con- 
tractors should be called into Court, so as to be bound by the judgment. 
Otherwise, the owner is exposed to a double litigation, and is in danger 
of suffering gross injustice. 

I cannot for a moment doubt that the Legislature intended that a pay- 
ment made to a lien holder by compulsion, under the pressure of pro- 
ceedings, authorized by this Statute, should operate as a payment by the 
owner to the contractors themselves. The Act expressly provides, that 
the owner shall not, in consideration of the liens authorized, be obliged 
to pay any greater sum for the building than the contract price. He 
can only be compelled to pay so much as shall be due to the contrac- 
tors. It is then in respect of moneys due by him to the contractors that 
the owner is liable to the lien holders at all. Clearly, then, his pay- 
ment in discharge of the lien duly enforced against him is the applica- 
tion of the money in his hands, and, in theory, the identical money, in 
discharge of himself, pro tanto, from the contractors’ claim. In other 
words, the Statute, and the foreclosure under it, operate as an assign- 
ment to the lien holder of the debt due to the contractors. 

But, further, according to the theory of the Statute, the owner is 
compelled to pay the contractors’ debt to save his own property. It is 
the contractors’ default which places the owner in this situation, and 
against this he is entitled to indemnity from the contractors to the fullest 
extent. He may be deemed as truly entitled to this protection, as a 
tenant who, to save his own property from distress, pays the taxes which 
his landlord was bound to pay; or a grantee of land, who, to save his 
property from sale or foreclosure, pays taxes, assessments or mortgages, 
encumbering the estate at the time of the grantor’s conveyance. 

If this . so, and I cannot doubt it, the question then arises, shall the 
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owner, after having been compelled to litigate this matter with the lien 
holder, (without any fault on his own part,) be liable to a further litiga- 
tion with the contractors, upon the question whether the lien holder’s 
claim was well founded? To allow this, would be so unreasonable, nay, 
so unjust and oppressive to the owner, wholly innocent of blame, always 
ready to pay whatever was due from himself and to pay it to whomsoever 
it may properly belong, that it seems to me it cannot be supposed that 
such was the intention of the Legislature. 

How, then, can such a result be avoided? Obviously by making the 
judgment in the proceedings for the foreclosure of the lien cintedee 
upon the conéractors, and in no other manner; and such was the view 
taken of this subject by the Supreme Court in construing the lien laws 
of 1880 and 1832. (See Collins vs. Ellis, 21 Wend., 397 ; Miner vs. 
Hoyt, 4 Hill, 198; and by the Superior Court, in Montieth vs. Evans, 
8 Sand., 65.) 

How shall these proceedings be made to bind the contractors, and 
protect the owner from injustice, against which he can otherwise have no 
adequate security? I answer, by making the contractors Parties, i. e., 
by giving them a legal opportunity to come in and defend the claim. 

Under the lien laws of 1830 and 1832, the contractors had such an op- 
portunity. They were notified, and if they neglected to declare their 
intention to contest the claim, they were concluded, and the only question 
then was, is the ownerindebted? If the contractors did contest the lien 
holders’ demand, that contest was first disposed of. In neither case was 
the owner put to any hazard by the inquiry, how much is due from the 
contractors to the claimant? The contractors’ rights were deemed pro- 
tected by opening to them a full opportunity to come in and contest the 
claim before their money could be taken from them or from the owner, 
who, pro hac vice, was deemed their agent or trustee. 

The cases above referred to undoubtedly proceed upon this view, and 
whatever I may think of that provision of the Law of 1830, which com- 
pelled the contractors to submit to an arbitration, touching the claim- 
ant’s right, instead of giving them a trial by jury, or otherwise, accord- 
ing to the course of the common law; it must suffice to say, that, under 
= law the contractors had notice and an opportunity to contest the 
claim. 

And by the law of 1844, § 10, the sub-contractor, laborer, or material 
man, was required to procure an accounting and settlement with the 
contractor, of the amount due to him from the contractor, (either by a 
writing signed by himself and the contractor, or by a judgment obtained 
in conformity with the Statute,) before he could claim payment from the 
owner, and if he failed to do this he lost his lien. 

This gave the contractor full opportunity to contest the claimant’s 
demand before his money, in the owner’s hands, could be taken and ap- 
plied to its payment, and by such proceedings the contractors were 
properly concluded. 

So under the present law, if the contractors are made parties, they 
will be concluded by the judgment for every purpose. And I cannot re- 
‘sist the apprehension that a statute which should deprive the contractors 
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of their money in the owner’s hands, without notice, and without any op- 
portunity to be heard, in opposition to the demand of the lien holder, 
would be itself void, unless its administration were committed to the 
Courts with all proper power to protect the Fundamental and Constitu- 
tional rights of all who are liable to be affected by its provisions. 

The inquiry in its simplest form is, Can the property of the contrac- 
tors be taken and appropriated to the demand of the lien holder, without 
notice and without an opportunity to them to be heard ? 

The money in the owner’s hands, as above remarked, is the contrac- 
tors’ property. Does not the express restriction contained in our Con- 
stitution, and which is itself a principle as ancient as the great charter 
of England’s freedom, that “no person shal! be deprived of property 
without due process of law,’’ answer the question? The meaning of this 
restriction, ‘‘ without due process of law,’’ was defined by Bronson, Jus- 
tice, in Taylor vs. Porter, 4 Hill, 147, to be “‘ without a prosecution or 
suit instituted and conducted according to the prescribed forms and 
solemnities for determining the title to property, &c.”? And see also on 
this subject and to the like effect, 2 Kent’s Com. 13; 19 Wend. 676; 
3 Story on the Const., 661, § 1783. 

Without pursuing the particular view of the subject, it seems to me, 
that to make these proceedings effectual to bind the contractors and de- 
prive them of their admitted title to whatever money is due from the 
owner, they must have legal notice of the proceeding; notice in such a 
sense as calls upon them, by authority of law, to defend the claim, and 
open to them the means of doing so. Whether the provisions of the 
act of 130, which compelled the contractors to submit to an arbitration 
were sufficient or not, and notwithstanding that law was acquiesced in 
for many years, it never appeared to me free from doubt, some notice 
and an opportunity to contest the claim, seem to me indispensable. And 
as already suggested, I deem the power of the Court to add parties am- 
ple for this purpose. Although the statute has not, in terms, said that 
other parties may be brought in, it has committed the conduct of the 
proceeding to the direction of the Courts in all cases ; some of them may, 
and some of them clearly do not, require the exercise of such power, and 
the Courts having power to add parties when necessary, it was not neces- 
sary to repeat the authority in this particular statute. 

Apart from this doubt of the validity of the law, if the contractors 
may not properly be brought in as parties, the necessity of having the 
contractors and owner both before the Court, in order to do justice, to 
my mind, makes the exercise of the power necessary. The lien holder 
may claim more than is due to him, and if so, the contractors are inter- 
ested and are the only persons interested to reduce it; the owner has. no 
interest in that question. The owner may deny that he owes the con- 
tractors, and if so, the contractors have even a greater interest than the 
plaintiff in the determination of that question. 

It has been suggested that the owner may be regarded as standing in 
the same situation as a garnishee in the proceeding by foreign attach- 
ment, and that in the proceeding against the garnishee, the defendant 
in the attachment is not a party. Very true, but this furnishes no 
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analogy, for the whole proceeding by foreign attachment proceeds, not 
upon the ground that such defendant is not entitled to be made a party 
to the proceedings which take and appropriate his property, but on the 
express idea that although a necessary and proper party, he has ab- 
sconded, or is absent so that process will not reach him, and the law 
therefore provides the best possible substitute, to the end that justice 
may not be defeated by his own act. 

It has been further suggested that the owner may give to the contrac- 
tors actwal notice of the proceedings, and submit the conduct of the de- 
fence, so far as the contractors are separately affected thereby, to their 
direction. There are several difficulties in the way of this substitute for 
making them parties. 1st. This does not give the contractors a place 
in Court, with a right to defend ; it gives them no legal opportunity to 
be heard in resistance to the plaintiff’s claim, nor to control the suit or 
appeal from the judgment; it affords to them the opportunity to give 
advice and information, and that is all. 2d. The owner is not bound 
and cannot be required to commit his own interests to the keeping or 
conduct of the contractors in the management of the defence; and 3d, 














Unless the contractors have the control of the defence they cannot in the - 


owner’s name protect their own interests, for those interests may and 
often will be in direct conflict with those of the owner. For example, 
suppose the contractors deem the lien holder’s (i. e., the plaintiff’s) 
claim against them unfounded, and also insist that the owner’s (i. e., de- 
fendant’s) indebtedness to them is wrongfully denied by the defendants, 
how can they, (the contractors,) assist either of the parties in maintain- 
ing their respective claims ? To secure justice they would have to 
assist the plaintiff in showing a balance in the defendant’s hands, and 
assist the defendant in showing that nothing is due to the plaintiff. 

The more my attention is given to this statute, the more I am satisfied 
it cannot be rightly administered where the claim is by a sub-contractor 
or employee or vendor of the contractors, but by regarding the fore- 
closure as in the nature of an interpleading suit in equity in which the 
presence of all three parties is necessary in order to do complete justice. 


The fourth question suggested by the appeal is, In what mode and in 
what stage of the proceedings may application be made to bring in the 
contractors as parties? 

On first impressions, I was much inclined to sustain the order made at 
special term, on the ground that the application should not be made un- 
til after the defendant had answered ; so that the Court could see that 
the issues made between plaintiff and defendant related to a subject 
in which the contractors were interested; but further reflection satisfies 
me that although the necessity of having the contractors before the Court 
may be set up in the answer,—and viewed strictly as an objection to the 
—, roceeding, it should in analogy to the former equity practice, 

e set up by the defendant in his answer or demurrer,—yet there is no 
sufficient reason why the application may not be made, on the appearance 
of both plaintiff and defendant in Court, upon proper notice, and this 
appears to me to be the most convenient practice. The facts are 
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then all before the Court which show the necessity of summoning the 
contractors. The notice of claim filed with the County Clerk; the no- 
tice to the owner to appear and submit to an aecounting, &c., by which 
the foreclosure is instituted and the bill of the particulars of the plaintiffs 
claim: and probably, also, the counter claims set up by the defendant 
in Ais bill of particulars, all show what relation the contsactors bear to 
the controversy, and that their presence is necessary. In the present 
case, where the owner sets up as a defence, not only a set-off against the 
contractors, but also a claim against them for damages, this was espe- 
cially true: and I think a proper, and indeed a most appropriate time 
to make the order to add parties, was before the issues were joined. As 
a mere rule of practice under the Act, this question of time is not very 
important ; and any time after appearance which best expedites the pro- 
ceeding, would seem to me most suitable. The plaintiff having followed 
the very letter of the statute, and brought the owner into Court, he is 
in all respects regular. We could hardly sustain a demurrer to the 
plaintiff's proceedings in this respect, when he has taken the precise 
steps which the statute prescribes. By appearance, the Court have ob- 
tained jurisdiction, and it may be that the Court would require that the 
order to add parties should always be made on the defendant’s motion ; 
for if the defendant do not wish the contractors brought in, there may 
be no reason why the plaintiff should seek it. 


Lastly.—How, then, shall the parties be brought in? 

Upon this subject there can be no difficulty in following, in substance, 
the former equity practice. An order being made to add the contractors 
as parties, they can be summoned to answer the plaintiff’s complaint 
with the other defendant already in Court ; and on being served with the 
order, summons, and complaint, they would be clearly bound to do so, or 
they could, never after, complain of any judgment which might be ren- 
dered between the claimant and the owner. 

These views have brought me to the conclusion that the order at Spe- 
cial Term must be reversed, so far as it denied the application to add 
the contractors Pullis & Brown as defendants, and so far as it denied 
leave to add Bulwinkle (a prior lien-holder), it should be affirmed. But 
for two reasons, viz. : 1st. Because the questions are new and involved in 
much obscurity by the very loose, inartificial and incomplete provisions 
of the statute: and 2d. Because the appeal is sustained in part and 
overruled in part—no costs on the appeal should be charged upon either 


party. 
Daty, J., concurred. 


IncrauaM, First Judge, dissenting.—In this case, a motion made at 
Special Term to bring in other parties as defendants was denied. From 
the order so made the defendants appealed. 

I have not been able to adopt the views of the appellants on this sub- 
ject; but as my brethren are of opinion that the contractor is a proper 
party to be made defendant, it is not necessary for me to discuss the 
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question at length. I shall only briefly state some reasons why I dissent 
from that conclusion. 

1. There is no provision in the act itself for giving any notice to the 
contractor, either on filing the notice to create the lien, or on serving the 
notice to bring the lien to a close, for the purpose of making him a co- 
defendant. On the contrary, the provisions for judgment in case of the 
default of the owner, and of proceeding to trial in case of thé appearance 
of the owner, do not contemplate such contractor being a party. 

2. Although this is called a proceeding to close a lien, still the statute 


is positive that it shall be governed and tried in all respects as upon — 


issues joined in civil actions for the recovery of moneys in this Court. 
There is no civil action for the recovery of money merely in which third 
persons can be brought in to form distinct issues, separate from the other 
defendants ; but such actions are always tried between the parties origi- 
nally served, except in the case of parties jointly interested or jointly 
liable. 

8. Because the proposed proceeding will greatly embarrass the trial of 
such cases, and defeat one of the ends contemplated by the Legislature in 
providing a speedy mode of trial for such claims. 

4. Because there is no provision for any judgment to be rendered 
against a contractor in any such case, nor any mode by which he could 
be entitled to recover a judgment for his costs, if improperly made a 

arty. 

. oa Because the validity of the plaintiff’s claim can be better tested in 
an action in which the contractor can be a witness, than one in which he 
is a party; and in such a case he can by his testimony more effectually 
protect the owner, than if he were a party defendant. If the work was 
not done as claimed for by the plaintiff, or if the claim has been discharg- 
ed by payment, those facts in many cases can only be proved by the 
contractor himself, and I can find nothing in any part of the law from 
which I can infer any intent to make other persons than the owner 
defendants. 

6. The present act differs from the act of 1830 and 1844 in not pro- 
viding that the payment by the owner shall be deemed a payment of so 
much of the debt due by him to the contractor; and it also omits all the 
proceedings that were required in the former acts, for the purpose of ad- 
justing the claims of the laborer or material-man with the contractors 
before the plaintiff can recover against the owner. If such omissions 
render the act unconstitutional, I do not consider the Court bound, by a 
species of legislation to adopt proceedings not contemplated by the act ; 
it would be better to sustain the constitutionality of the law, by throwing 
upon the owner the obligation of guaranteeing all debts of his contractor 
in regard to his building, without reference to the state of the accounts 
between the owner and contractor, and leaving the owner afterwards to 
recover the same from the contractor in another form of action. 

The difficulty under consideration was long since foreseen, and the 
subject was twice brought to the notice of the Legislature, and in both 
cases an amendment of the law failed. Until that body shall provide 
the proper remedy, it appears to me that this Court can only administer 
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the law as they find it; and that we have no power to convert a civil 
action for the recovery. of money into an action for the foreclosure of a 
mortgage, and at the same time for the settlement of accounts between 
the laborer and contractor. 

It may well be that the law does not give adequate protection to the 
owner. It certainly does not, if it makes him liable for more than he 
has agreed to pay to his contractor, or if a recovery against him for a 
debt, which his contractor owes, cannot be deemed a payment by him to 
his contractor. Still the same answer returns that the remedy is with 
the Legislature, and not with the Courts. 








PRACTICE CASES. 


N. D. Superior Court. 


[General Term, March, 1854.] 
Before Chief Justice OAKLEY, and the rest of the Judges. 
Avucuincioss.against Nort. 
EFFECT OF ASSIGNMENT—JURISDICTION OF THE SUPERIOR COURT. 


This was a bill filed by Auchincloss as the general assignee of another 
party, an insolvent, against Nott and two other defendants, to obtain 
specific performance of an alleged agreement relative to the mortgaging 
of certain real estate in Washington County. The defendants demurred 
to the bill on two grounds—Ist, They objected that the insolvent who 
had made the assignment to Auchincloss, under which the latter brought 
this action, ought to have joined with his assignee in that suit, since he 
was interested in it—whereas the suit was brought in the name of Au- 
chineloss alone. 2d, That the Superior Court had no jurisdiction of the 
suit, since their jurisdiction of actions for the determination of a right or 
interest in real property, is limited to cases in which the property is sit- 
uated in this county; whereas, this was such an action, and the property 
was in Washington County. The demurrer was argued at Special Term, 
and there overruled, and this appeal was taken from the decision of the 
Special Term. The question involved in the first ground of demurrer 
has already been once before the Gencral Term, but was brought up 
again, because counsel considered that one of the recent decisions of the 
Court of Appeals, just reported, overturned the former decision of the 
General Term. ; : 

Tue Court held that plaintiff’s assignor had no such interest in the 
contract after its assignment to the plaintiff, as required that he should 
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be made a party to the suit. The contract had been assigned to plain- 
tiff and the bill was filed simply to carry into effect the purpose of as- 
signment. In the case decided in the Court of Appeals, a receiver ap- 
pointed by the Court was interested instead of an assignee selected by 
the debtor; and the very question which that suit was brought to de- 
termine was, whether the property passed by the assignment to the re- 
ceiver. In that question the original assignor had an interest; but he 
had none in this case, where the contract had been unquestionably as- 
signed. : 

*. That the fact that this action was brought to enforce a contract re- 
lating to real estate in another county, did not defeat the jurisdiction of 
the Superior Court. This was not an action for the recovery of real es- 
tate, or for the determination of any interest in real estate; but for the 
specific performance of a contract. So far as the present case was con- 
cerned, the contract might be regarded as a merely personal one; the 
Court could not consider whether the contract affected real property, but 
whether it ought to be enforced. 

Order of Special Term affirmed with costs. 





[Same Term.} 
GitxotTt against Kerte. . 


° TRADE MARKS—INFRINGEMENT—INJUNCTION. 


This case came up on appeal from the decision of Judge Hoffman. It 
was an action brought by Gillott, the steel pen maker, against another 
dealer in the same article, who, it appears, was in the habit of putting 
the cheaper pens of Gillott’s into the boxes that Gillott had originally 
made and filled with the best quality of pens, thereby, as it was con- 
tended, infringing the plaintiff's trade marks, and marked accordingly. 
In defence it was urged that this was not an imitation of trade-marks. 
Judge Hoffman, at Special Term, decided that such a course was a 
wrongful injury of the plaintiff and his business, and granted an injunc- 
tion against the defendant. 

Tue Court, on appeal, affirmed the decision of the Court below.. 





[Same Term.]| 


Seaver against Ropinson. 
SERVICE OF SUMMONS—PRIVILEGE OF NON-RESIDENT WITNESS. 


This was a motion before Chief Justice Oakley at Chambers, to set 
aside service of summons; but his honor stated his decision at the ses~ 
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sion of the General Term, on account of the importance of the point to 
the profession. The facts were as follows: 


Henry G. Robinson, a resident of Rhode Island, came from that State 
to this city, of his own accord, and in good faith, to testify as a witness 
in an action entitled Dobbing against Robinson. While waiting here 
for the cause to be called, it being upon the day calendar for Monday, 
he was served with this summons. He now moved to set aside the ser- 
vice, claiming that he was privileged from service of process, having 
come within jurisdiction in his character of witness. ‘The motion was 
opposed on the ground that the privilege of a witness only extended to 
exemption from arrest; and that residents of the State only are entitled 
to it. 

The learned Judge now stated that the non-resident voluntarily com- 
ing into the State as a witness has the same privilege as a witness com- 
pelled to attend by subpeena, and that the privilege case extends to the 
service of summons. He considered this ruling asin accordance with 
“ decisions of the Supreme Court, and with the principles of general 
policy. 








[February Special Term, 1854.] 


Before Mr. JUSTICE HOFFMAN. 


E. Rocue anp Joun Rocue, agst. Joun P. Farran. 


EXAMINATION OF DEFENDANT ON BEHALF OF PLAINTIFF, TO ENABLE 
HIM TO FRAME HIS COMPLAINT. 


There is no authority, under the Code or otherwise, to order the examination of a defendant 
in order to enable the plaintiff to frame his complaint. _ 

Such practice was unknown in courts proceeding according to the course of the common 
law. There were cases in chancery in which such a discovery was allowed to aid in 
framing a declaration at law. They were to discover parties or facts. 

The Code appears to pre-suppose a complaint served or prepared in every case. The 
facility of amendment, both as to parties and facts, renders the practice, as in chancery, 
unnecessary. 


Morion—that the defendant be examined in behalf of the plaintiff, to 


enable him to frame his complaint by bringing in members of an asso- 
ciation unknown to him. 


Booth, for Plaintiffs. 


, for Defendant. ° 





Horrman, J.—Upon an order to shew cause, the plaintiff — 
for an order that the defendant to attend under the 391st section of the 
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code, and be examined, in order to enable him to frame his complaint, 
by ascertaining, who, if any persons, are jointly interested with the de- 
fendant in the association named. 

The applicant has been very careful as to the form of the proceed- 
ing, which seems free from any difficulty. He has served a notice, a 
subpoena, and an order to shew cause. I have examined into it, there- 
fore, on the merits, and have concluded that the motion cannot be 
granted. : 

The point is, I believe, of novel occurrence under the code, and mer- 
its consideration. Such an application depends upon a principle o 
Chancery Law. It was never heard of in a court proceeding according 
to the system of the common law proper. 

There were cases in a court of equity, in which discovery and exami- 
nation of witnesses was granted, before a declaration was filed at law. 
It is of some importance to notice those cases, and point out their prin- 
ciples and extent. 

Standen v. Bullock, (Tottill’s Transactions, 9,) the defendant was 
obliged to discover to whom he had assigned his lease; because other- 
wise the lessor could not have his action of waste ; and to state the 
names of the persons whom he had caused to fell trees, whereby the 
lessor might have his action against them, (38 Elizabeth.) 

In Cary’s Reports, 22, it is stated, that if a man have cause to de- 
mand land by action, and knoweth not the tenant of the land, by reason 
of the making of secret estates, it hath lately been used to draw them in 
by oath, to confess the tenant; but it is now doubted. 

Marsden v. Panshall, (1 Vernon, 407,) was a case of a bill against a 
pawnee of plaintiffs’ factor, and upon answer that some goods were 
pawned, but he did not know if they were the plaintiff’s, an inspection 
was ordered, in order to enable plaintiff to bring an action. 

Sir John Heathcote v. Fleet, and Morse v. Buckworth, (2 Vernon, 
449, 443,) were heard together. The first bill was to discover who was 
the owner of a wharf and lighter, to enable the plaintiff to bring an ac- 
tion for damages, by reason of negligence of the lighter-man. In the 
latter, a ship had taken fire by the neglect of the master and crew, and 
the plaintiff brought a bill as one of the freightors, to discover who were 
the part owners, to enable him to bring his action. Demurrers in these 
cases were overruled. 

Then came the case of Moodaley v. Morton, and The East India 
Company, (Dickens, 652, 1 Brown, Ch. Rep. 470.) The East India 
Company had granted a cowl or lease to the plaintiffs, for supplying 
Madras with tobacco, but had dispossessed him, and had granted a lease 
to another. The plaintiff sought a discovery from the company and 
their secretary, stating an intention to bring an action, but that he 
could not support the same without the evidence of persons residing in 
the East Indies, and the bill was to discover also, whether the persons 
who did the acts were servants of the company, as, if not, they would 
be liable in their own persons. It was strongly objected, that a bill 
would not lie until action was brought. The Master of the Rolls said 
“there was prima facie a cause of action, if the company has put other 
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persons in the way of doing plaintiff an injury. But it is said that no 
action is brought. In addition to the cases cited on that question, I re- 
member one in point, that the commission may be before any action is 
brought. The discovery may be necessary before the declaration can 
be drawn, if the suit be original.”” He cited Mendez v. Barnard and 
Emmot vy. Aylot. 

The first case is found in Dickens, 65. Demurrer to so much of the bill 
as prayed a commission, it being only prayed to enable the plaintiff to 
go to law. Precedents were produced, and the demurrer was overruled. 

Debrigge v. Howe, (cited 1 Br. C. C. 155, and Beames’ Pleas in 
Equity, 276.) The plaintiff filed his bill for a discovery, stating that 
he had done service.for government, and that the defendant had con- 
tracted to pay him, and praying a discovery to found an action at law. 
Demurrer allowed because the case would not support the action. 

Rondeau v. Whyatt, (3 Br. C. C., 154,) was a bill relative to a con- 
tract for corn, and made one partner a party, seeking a discovery of 
various facts, and the names of the partners in the undertaking in order 
to found an action at law. A plea was overruled upon the question of 
law raised by it. 

And in The Mayor, &c., of London v. Levy, (8Vesey, 404,) Lord Eldon 
said, ** that where the bill avers that an action is brought, or where the 
necessary effect in law of the case stated by the bill appears to be, that 
the plaintiff has a right to bring an action, he has a right to a discovery 
to aid that action so alleged to be brought, or which he appears to have 
a right and an intention to bring.” 

Thus stood the law, while the separate jurisdiction of the Court of 
Chancery and courts of law prevailed in our State. When the Consti- 
tution of 1846 (Art.VI. §3,) followed by the judiciary act of 1847,(Art. 
III. § 16,) abolished the former, and gave entire Chancery power to the - 
Supreme Court, the rule of these cases would have been administered on 
the equity side of the Court. (Viewry v.O’ Hara, 1st Barbour S. C. Rep. 
489.) But the Code expressly declares, that no action to obtain disco- 
very under oath, in aid of the prosecution or defence of another action, 
shall be allowed ; nor shall any examination of a party be had, except in 
the manner prescribed by the chapter, (§ 389.) And the 390th and 
$91st sections provide for the examination of a party as a witness; and 
this examination is like that of a witness at the trial, or conditionally, 
(de bene esse,) or upon a commission, or under the 391st section, before 
the trial upon notice. 

The case under this last section must be at issue, the examination be- 
ing only to avoid the necessity of calling the witness at the trial ; (3 Sand. 
720,) and a commission can only issue when the cause is at issue; (2R.S. 
398, 2 Sand. 640.) Testimony de bene esse may be taken before an issue 
of any kind is formed, (7 Cowen, 489 ;) but it is upon an affidavit stating 
the nature of the action, and the plaintiff's demand, or the nature of the 
defendant’s defence, and the infirmity or intended absence of the wit- 
ness. ‘There cannot be found any sanction for this application in any of 
these provisions. 

Again, the mode of commencing an action presents a difficulty. The 
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common law writ brought the party into Court to answer in the action, 
and also a bill then and there to be exhibited against him. A subpoena 
in Chancery could not be taken out unless a bill was filed, since a statute 
of Anne, with some few exceptions. 

The 128th and 129th section of the Code appear to suppose a com- 
plaint is prepared, when the summons is served. The notice is to specify 
either the amount for which judgment will be taken upon failure to an- 
swer the complaint, or that the plaintiff will apply to the Court for the 
relief demanded in the complaint. : 

And under the 180th section, if the complaint is not served with the 
summons, the latter is to state where the former is or will be filed. In no 
case can an amendment be proper, under the 172d section allowing 
amendments of course, which changes the judgment-asked for, and spe- 
cified in the summons or complaint, unless a copy of the amended com- 
plaint is served. If served, the time of the defendant dates from that 
service. (1 Code Rep. 37.) 

Nor does there seem any necessity for the examination to obtain the 
object in view. A plaintiff cannot be utterly unfurnished with some 
ground to implead the defendant. If he is the wrong party, or others 
are liable with him, he must set this up in his answer, and then the 
plaintiff may amend. After answer, he may be examined at large, and 
thus the disclosure be made. And s0, if the defect exists, not as to par- 
ties, but as to facts, the extensive power of amendment under the 173d 
section, enables the plaintiff to shape his pleading according to the facts 
which shall in any way be disclosed. He has also the great advantage 
after answer, of getting this disclosure from his opponent before trial. 

Motion denied without costs. 








[January Special Term, 1854.—February General Term, 1854.] 


Tuomas Statker and W. Newserry agt. James Gaunt, and others. 


NOTICE TO EXAMINE DEFENDANT, TO PRODUCE BOOKS, PAPERS, &e., 
PREPARATORY TO TRIAL. 


It is to be considered as the settled practice of the Superior Court, that a party may be 
compelled to produce books and papers at the trial, under the 390th section of the Code, 
by a subpoena duces tecum, served in the usual manner. Held, upon consultation with 

1 the judges. 

There is a discretion in the judge to decide as to the necessity and extent of the production 
and inspection called for.-(bid.) 

The subpena should be as specific as a notice under the former practice to a party to pro- 
duce documents at the trial. Cases cited as to such notice. 

It appears that the rule at law in our State has been, that notice to produce a paper and a 
perusal of it, does not oblige the party ealling for it to use it in evidence. e English 
rule is otherwise. 

It seems that no use can be made of documents produced under a subpena by the party, 
unless he is examined as a witness, although inspection may not compel the party to call 
him. 
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The facts appear in the opinion. 
Whittaker and Ellingwood, for Plaintiffs. 
Hozie, for Defendants. ; 


Horrman, J.—This case came on at Special Term upon a notice to 
the defendants, under the 891st Section of the Code, requiring them to 
appear and be examined before one of the Judges, accompanied with a 
subpena duces tecwm directed to them, and requiring the production of 
all books, papers and documents in their possession, or under their con- 
= relating to the matters in controversy. This was to prepare for 
trial. 

The defendants attended, and on an application for an attachment for 
disobedience of the subpoena to produce the books, the court refused the 
motion upon various grounds not necessary to be stated. 

The court at General Term sustained the decision upon similar special 
grounds; but expressly without passing upon the question, whether the 
subpoena to produce was proper under the Code. This question was 
raised, and much discussed by counsel. 

This case and some others which had fallen within the notice of the 
Judges, led to a consideration of thé practice, and the conclusion was, 
that a party may be compelled to produce books and papers at the trial 
under the 390th section, by the common subpena duces tecum, precisely 
as a stranger witness; and such is to be regarded as the settled practice 
in this court hereafter. 

The subpoena under this section is essential. There is nothing to 
qualify the language there used, that he may be compelled to testify in 
the same manner as other witnesses. He is under the same obligations 
and entitled to the same privileges as other witnesses. The decision of. 
Justice Welles in Bonestell vs. Lynde, (8 Howard P. R., 281,) was under 
the 390th Section, upon a trial before a referee; and after a very care- 
ful consideration, the learned Judge concluded that the process by sub- 
pena was proper; that the party may by this process be compelled, not 
merely to appear at the trial and be personally examined, but also to 
produce papers and books in his possession precisely as any other wit- 
ness may be compelled. 

The decision of Justice Roosevelt in Trotter vs. Latson, (7 Howard, 
261,) declared a different rule. That was also a case of a refusal to 
produce books, &c., before a Referee, in compliance with a subpena. 
The trial before a Referee is for these questions a trial before court. 

And the question was raised in this case, and egain in another before 
me in February Term. It related to the extent of the obligation of the 
pte sane such a swbpena, and the consequences of neglecting it 
literally. 

The —_ Term so far sanctioned the decision at Special Term in 
the present case as to hold, that there was a discretion in the Judge to 
determine as to the extent of the necessary or proper production. 

I may observe that some of the rules regulating this proceeding are 
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pointed out by Justice Welles. It is always in the discretion of the 
court to say whether the witness shall produce the documents after they 
are brought into court. It does not follow that because he must bring 
them with them, that he shall be compelled to produce them in evidence. 
(9 East., 473; 1 Esp. N. P. Ca., 403.) 

In the language of Chief Justice Shaw, “‘ There seems to be no differ- 
ence in principle between compelling a witness to produce a document 
in his possession under a subpena duces tecum in a case where the party 
calling the witness has a right to the use of such document, and com- 
pelling him to give testimony when the facts lie in his own knowledge. 
Whether the witness has a lawful or reasonable excuse for withholding 
it, the Court, and not the witness, is to judge. And when the witness 
has the paper ready to produce in obedience to the summons, but claims 
to retain it on the ground of legal or equitable interests of his own, it is 
& question addressed to the discretion of the court, whether he ought to 
produce it.”? (10 Pickering, 227.) 

It may be added as to the extent of the requisition to produce, that it 
has been determined that a notice to an adverse party to produce papers 
in his possession, must be reasonably specific ; that a notice to produce 
** all letters, papers, and documents touching the bill of exchange men- 
tioned in the declaration, and the debt sought to be recovered,”’ has been 
held too general, (France vs. Lucy, Ryl. and Moody, 341.) So “ to 
produce letters, and copies of letters, and all books relating to this 
cause,” (Jones v. Edwards, I McCl. and Y.189.) But a notice “ to 
produce all letters written by the party to, and received by the other 
between the years 1837 and 1841, inclusive,” was held sufficient to en- 
title the party to call for a particular letter. (Morris v. Hanser, 2 M. 
and Rob. 392; Rose v. King, 5 Ser. and Rawl., 241.) Accordingly, in 
a-case before me, in February Term, 1854, I held, that a subpoena to 
produce all books, &c., relating to the matters in controversy in the ac- 
tion, was too vague to warrant proceedings for a contempt. 

While upon this subject, I may advert to one other point, whether, if 
the party calling for a book inspect entries in it, he can object to its 
being produced in evidence by his adversary. It seems now settled in 
England that it becomes evidence, if inspected, (Calvert vs. Flowers, 
7 Carr. and Payne, 887 ; See 4 Shephard’s Rep. 244.) 

But in Kenney vs. Clarkson, (12 Johns. Rep. 394,) Justice Spencer 
in delivering the opinion of the Court, said, ‘‘ that he must not be un- 
derstood as sanctioning the course pursued at the trial, in admitting the 
paper to be read without proof, because notice had been given to pro- 
duce it, and it had been called for and perused. That Lawrence vs. 
Whitney, (1 Caines, 275,) settled nothing--th> then Chief Justice ex- 
pressing no decided 0:," .ion, and the rest of the court being equally di- 
vided. It appears to sue that the notice to produce a paper, and calling 
for its inspection, oug::: to be considered as analogous to a title of dis- 
covery, where most ce~-ainly the answer is not evidence but for the ad- 
verse party.” 

In the case of Terry vs. Roubel, heard beiore me, at the present term, 
I have attempted tc sustain the proposition, that production and 
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discovery of the contents of books and papers, for the purposes of evi- 
dence, cannot be had unless accompanied with the examination of the 
party. This examination is had either under the revised statutes, or 
upon a subpena duces tecum. Under the former, the opportunity of an- 
swering, on oath, is afforded ; and under the latter, I apprehend, no use 
can be made of books, &c., produced, without swearing the party as a 
witness. The reasons for this opinion are there stated. 

It may well be, however, that this view is, in principle, consistent with 
the right to inspect and then refuse to read, and of course to examine the 
party. Yet there should be some guard against an unlimited right to in- 
spect books, which may be abused to other purposes. 











[Same Term.] 


Lorenzo Hieerns agst. Samuen C. Bisnopr. 


PRODUCTION OF BOOKS BEFORE REFEREE. 


An application to produce books, &c., under the Code or the Revised Statutes, where the 
case is before a referee, cannot be allowed, where an affidavit is positive that the books 
contain no item which is not in an account rendered, and the account no item not in the 
books. 

But where the case is before a referee to take an account between parties as to whom the 
right and liability of accounting parties is established, (such as partners,) the referee 
may, by order, be empowered to make a general call for books, &c., according to the 
former chancery practice. The party, in such case, is not bound to be satisfied with the 
oath, He may examine the books himself, subject to the general rule as to sealing up 
portions relating to other matters. 


This was a petition for the production, before a referee, of books of 
account, &c. ' 


Parsons, for Plaintiff. 


Benedict, for Defendant. 


Horrman, J.—This is an application under the 388th section of the 
Code, and the preliminary objection that the affidavit is deficient, under 
the 9th rule of the Supreme Court, in not stating that the plaintiff is 
advised by counsel, and believes, &c., does not apply. Those rules, not- 
withstanding the phrase, ‘‘ or to prepare for trial,’ in the 9th of them, 
relate to the production necessary to enable the plaintiff or defendant to 
prepare his pleading. (Exchange Bank v. Monteath, 4 Howard, 280.) 

The pleadings shew a case of partnership, or at any rate of a joint in- 
terest in the business to be carricd on, which undoubtedly entitles the 
plaintiff to a production of all the books and documents in the defend- 
ant’s hands, relating to the subject matter. Itis the case of a com- 
mon interest adverted to in the authorities, and justifies a demand for a 
production at large, under the defendant’s oath. 
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The complaint sets forth an account rendered by the defendant, and 
states several objections of errors, wrong charges, and omissions in it. 
The answer seeks to explain or defend the items. An order of reference 
was made, and the cause is now before the referee. 

The application is distinctly under the Code, (§388,) asking for an in- 
spection and liberty to take copies of the books, &c. One affidavit of 
the defendant shews a sufficient excuse for the refusal of the demand, so 
at least as to exempt him from costs. But the other affidavit is, that the 
books contain no item which is not in the account, and the account con- 
tains no item not in the books; and that the only other papers and docu: 
ments which he has, relating to the matters and business in contro- 
versy in this action, are vouchers in support of his account, ready to be 
produced on the trial. This forms an answer to the present applica- 
tion under the code. (Hoyt v. The Am. Ex. Bank, g Howard, 93, 2 
R. S. 262, § 32, sub, 3.) 

The petition could be framed under the revised statutes, with a slight 
—- But the objection would probably not even then be re- 
moved. 

But, under the rules of the Court of Chancery, where the relation of 
an accounting party was established, this answer would not have been 
sufficient. The plaintiff would have been entitled to examine the books, 
and to judge for himself, whether there were entries in them material to 
the case; the course as to sealing up other entries being observed. 

In Frazer v. Phelps, (4 Sandf. S. C. Rep., p. 682,) this Court at 
general term, decided that an order might be made, giving authority to 
a referee to direct the production of books and papers, relating to the 
merits of the action, where it was of an equitable nature. Disobedience 
to a requisition by the referee under such an order would be punished 
by attachment. Application for that process could only be made to the 
Court, when it would judge of the propriety of the referee’s course. 

I think this is a case in which such clause in the order would have 
been made of course, and may now be had. 

Another course is open to the plaintiff, if he shall be advised to 
adopt it. He may serve a subpena duces tecum upon the defendant, and 
examine him as a witness, with the opportunity of producing the entries 
in the books in evidence, on such examination. See Stalker v. Gaunt, 
—Special Term and General ‘Term, Feb. 1854. (Ante, p. 124.) The 
plaintiff may resort to this course, if he elect so to do, and, if so, his pre- 
sent application will be denied without costs. If he do not so elect, he 
may enter an order denying the motion without costs, and with leave 
to apply on five days’ notice, for an order authorizing the referee to re- 
quire the production and deposit with him of all books, papers, and 
documents in the possession or under the control of either of the parties 
relating to the subject matter of the action, as he shall see fit. 














